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One on One
David N Smith brings to his newjob as the Acting Dean of the
School of Law at City University a
resume that is as long as it is varied.
Currently on leave from his position
as Vice-Dean at Harvard Law School,
he has been involved in legal education
and administration for the past
25 years. During that time he has also
served as a legal advisor to a whole
host of countries including China,
Indonesia, Laos, Malaysia, Nepal, Sri
Lanka, Thailand and Vietnam on
matters involving legal education, law
reform, conflict resolution, foreign
investment policy and natural resource
and environmental policy. He is proud
to count among his former students at
Harvard Professor Albert Chen, Dean
of Law at University of Hong Kong
(whom he refers to as a brilliant
scholar), and Ma Ying Jeou who is
running for election to the office of
Mayor of Taipei in Taiwan.
Legal Education
Smith's appointment as Acting Dean
coincides with what he believes is a
period of great change confronting the
legal community in Hong Kong. As
the world itself has become more
complex, so too has the role of lawyers.
As a consequence, Dean Smith believes
that 'lawyers and legal scholars need
to feel comfortable working in other
subject areas such as economics,
technology, public administration, or
politics.' He points as an example to
the issue of natural resource use in
Asia. 'You cannot understand issues
related to natural resources in Asia
without understanding the economics
of the industry, the politics of the
country within which you are
operating, the mentality of the
administrators and the sociology of the
local communities.'
'Hong Kong law
school graduates are
going to be increasingly
challenged by law
graduates who have had
very rich educational
backgrounds'
The importance for lawyers of
interdisciplinary training and research
is one of the reasons that Dean Smith
believes that Hong Kong needs to
take another look at its system of
legal education. 'In today's very
complex world, lawyers probably need
more background in the liberal
arts and sciences than has been
the case in the past.' Moreover, he
argues that there are a number of major
growth areas in the law where Hong
Kong lawyers should be taking the
lead. 'In areas such as environmentai
law, law and technology, law and
media, intellectual property these
are some of the cutting edge issues
of the future, areas in which the
Hong Kong legal profession should
be taking the lead and not yielding
these subject areas to foreign lawyers.
But in order to deal with these
subject areas more effectively, lawyers
do need more exposure to science
and technology, economics and
politics.'
One of the ways that Hong Kong
might accomplish this objective, Smith
suggests, is to add at least an additional
year to the three year legal training
program during which time students
can focus on non-law disciplines and
language studies. This, he believes,
would provide a firmer foundation for
legal studies. 'In the US and Canada,
for example, lawyers have a total of
seven years of university education
where the first four years are liberal
arts and sciences. In countries in
Latin America and Europe, legal
education often extends to five years,
and during those years students often
take so-called out of discipline courses
in history and science and so forth.'
Smith believes tha t such an
educational background is important
because, as he argues, 'law cannot be
viewed just as a technical, black letter
discipline.'
Smith cites another reason why a
change in educational policy would
be desirable. 'Hong Kong law school
graduates are going to be increasingly
challenged by law graduates who have
h a d ve ry r i c h e d u c a t i o n a l
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backgrounds. With the globalisation
of the legal profession and with Hong
Kong and other countries opening
their doors to more and more foreign
lawyers, they are going to face
increasing competition.' While he
is quick to point out that he has
been extremely impressed with the
skill, expertise and professionalism of
both local lawyers and the judiciary,
he nonetheless is of the opinion that
'the universities, and perhaps
the Hong Kong Government as
well, need to rethink what legal
education should be.'
'There is a big
difference between law
on the books and law
in action'
Hong Kong and The Basic Law
With the enactment of the Basic Law,
Hong Kong has seen the dawn of a
new constitutionally based legal
system. It is in this area that Dean
Smith sees the universities, and the
law school at City University in
particular, playing an important role.
'Both with regard to constitutionalism
in Hong Kong, and constitutionalism
in China, we should be undertaking
some comparative studies to show
how various "constitutional issues" are
dealt with in other countries. We need
to show the different models that have
existed in relationships between courts
and administrative agencies; the courts
and the legislature; the legislature and
the administrative agencies. In that
way, lawyers, judges, and legislatures,
when confronting new problems —
and in a way shaping constitutionalism
— can have in their minds models that
have existed in other places. The Basic
Law, as with most constitutions, does
not necessarily solve practical, day-to-
day problems. Lawyers and judges
and legislatures have to solve these
problems. So there needs to be more
education about how constitutions
have worked elsewhere and to see how
competing interests are balanced in
other societies.'
Law Reform
Dean Smith is also a strong advocate
of the need for more research that looks
at the law reform process that is
currently taking place in the Mainland.
'I would like to see research into how
effective law reform has been and what
needs to be done to make it more
effective. There is a big difference
between law on the books and law in
action. One of the things that has not
been as healthy as it should be in the
world is that there is a lot of exporting
of laws from industrialised countries
in to deve lop ing and newly
industrialised countries, without as
much attention as there should be to
the social and political context in which
those laws are going to operate. My
feeling is that China may in fact be
doing better in some ways in this
regard than other countries. But even
so, it's one thing to adopt a law. It's
another thing to have it effectively
administered by government officials,
and another to have it effectively
administered by courts.'
'foreign law and
economic advisors
often have not
recognised that law
reform is a very
difficult and a very
long-term process'
Smith believes that one of the
sources of the current economic crisis
in Asia and Russia is the failure of law
reform. 'Banking laws have not been
adequately shaped. Governments have
not adopted systems that can control
corruption. And the courts often have
been unreliable and ineffective.' But
the problem does not lay entirely with
the local governments and courts. As
he points out, 'foreign law and
economic advisors often have not
recognised that law reform is a very
difficult and a very long-term process.
Foreign law advisors have often been
inadequate ly a t tuned to the
infrastructure that you need to make a
law or a legal system work.' He hopes
that through research into the law
reform process, the law school will be
able to make a significant contribution
to the developing legal system in the
Mainland.
City University
Despite his fairly recent arrival, Smith
nonetheless possesses a very clear
vision of what he hopes to achieve
during his tenure as Dean of the School
of Law at City University. 'My primary
goal for City University is that we
strive to be the best law school that we
can possibly be.' The way in which
this can be achieved he believes is
through a strong commitment to both
teaching and research. 'I want to
encourage the faculty to think great
thoughts ... I want us to think about
the teaching process here and whether
we are encouraging as much analytical
and critical thinking as we should. Are
we encouraging students to question
law, and to think not only about what
the law is but also what it should be?'
He believes that as an institution,
the School of Law has much to
contribute to the development of law
both in Hong Kong and in the
Mainland. As a consequence, research
into the right areas must be
encouraged so that both Hong Kong
and the Mainland can benefit. For what
is obvious above all else is that 'we
have a strong obligation to society and
to the profession to produce the best
possible research, and to give the best
possible legal education and the
strongest sense of professional
responsibility to our students.' HKL
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